













学校编码：10384                                 分类号      密级        






博  士  学  位  论  文 
经验法则的司法运用 
The Study on the Judicial Application of the Empirical Rule 
 
戚  婵 
 
指导教师姓名： 齐 树 洁 教 授 
专  业  名  称： 诉  讼  法  学 
论文提交日期： 2 0 1 5 年  4  月 
论文答辩时间： 2 0 1 5 年  5  月 
学位授予日期： 2 0 1 5 年    月 
  
答辩委员会主席：           
评    阅    人：           
































































另外，该学位论文为（                         ）课题（组）
的研究成果，获得（               ）课题（组）经费或实验室的





























（       ）1.经厦门大学保密委员会审查核定的保密学位论文，
于   年  月  日解密，解密后适用上述授权。 







                                  声明人（签名）： 












































































































































From the opening-policy reform started in 1978 up to now, the 
development of the legal construction has made the progress of hitherto 
unknown. With the steady rising in economic and social construction of the 
China, also some problems and disputes had follow in the step of succession 
closely, such as does we should abide by the law which has violate ethic? 
Whether the conflicts between social orders can be replaced by the stipulated 
law? How to reconcile the conflicts that between provisions and traditional 
habits? And so on. Investigated the root of such problems, were because of the 
single pursuit of the rapidly development of the economic and law at the same 
time, so that had ignored the people's ethical habit and moral emotion. If only 
pay attention to the emotional demands and the habits of the people, thus 
regardless the legal construction and development, which must will reverse the 
history; however if blindly advocating the comprehensive constructions of the 
economic and the law, then, the law which does not had closely related to civil 
customary, will have poor execution and becoming castles in the air. In the era 
of many transformations , the tension cracks between the law and social had led 
to the gap of the national law and the civil customs, judicial application of the 
empirical rule should can be a successfully  medicine to resolve the 
predicament. 
The firstly, the significance of study on the empirical rule is that can 
promoting the construction of harmonious justice, combinating the reason and 
law organically, making the judicial referees conforms to the people’s demands 
and the interests of justice correctly, urging two parties to obeying the decision 
consciously, so as to achieve the progress that procedural justice and the 
substantive justice have the same meaning. Secondly, through the empirical rule 















between law and civil habits, so that help to enhance the credibility of the 
judiciary. In addition, the law should be derived from life, and the empirical 
culture contained many ethic spirits, so that it can inspiring people to cooperate 
equally, honesty and credit, can expand the humanistic spirits in the legal 
practice. 
Innovations of this paper is that through proceed from reality and traced 
the empirical rules’ source, study on the empirical rules which based on the 
civil habits, and put forward the viewpoint that the empirical rules are use in the 
administration of justice is a useful thing. And the civil customs as the 
threshold that emphasizes the empirical rules are legitimacy and rationality, if 
use in the judicial procedures can also help judges obeying in good orders, 
rather than whatever the experience can be referred as "the empirical rule ", 
which affects the balance in the judges’ hearts.  
The first chapter of this paper had started study from analysis the basic 
theory of the empirical rule, pointed the connotations, scopes, functions of the 
empirical rule and the related concepts of it, and to clarified the status of 
empirical rule in judicial application. The so-called empirical rule refers to the 
things about the causal or property status that obtain common life experience 
knowledge or rules. Most commonly classification method is based on different 
content, the empirical rule is divided into five categories: natural law or the law 
of nature; logic rule; moral law, commercial trading habits; the rule of daily life 
experience in the field of law science; specialized. The empirical rule has the 
characteristics of unity of universality of contradiction and the concealment, 
unlimited and limited, abstract and concrete, objectivity and subjectivity, 
freedom and normative multi on. The empirical rule has two big functions 
mainly: understanding and restraint, which provides a reliable basis for 
ascertaining the fact and free evaluation of the evidence.  
The second chapter through analysis how to screening experience, so as to 
determine what kind of experience can be as “the empirical rule” that entered 














due procedure, otherwise the judicial application of the arbitrariness and enti ty 
refereeing errors will can be avoided hardly. The starting-up of empirical rule 
can often by judges directly, can also by parties indirectly, and experts can 
participate in the judicial practice of the empirical rule indirectly. The 
starting-up of empirical rule can by written, can also by oral form. The judge 
has the obligation that use the empirical rule in the judicial process rational, 
resolve the conflict between the legal norms and customary civil judicial, so as 
to reach a harmonious state.  
The third chapter had depth excavated from the aspects of evidence 
collecting and judicial proof the empirical rule, so find out some obstacles 
which the empirical rule use in the judicial application at present. The 
viewpoint which had put forward is that by using the empirical rule would cause 
reduce the burden of proof and standard of proof, by analyzing the Germany 
apparent proof and Japanese approximately presume proof, so suggest that our 
country suitable "standard of proof" is "the referee standard", should be use " 
the referee standard" instead the current " standard of proof " correctly.  
The fourth chapter had select three courts for the investigation and study 
on the judicial application of the empirical rule, there are the Tongan District  
court of Xiamen City in Fujian Province , the intermediate court of Dongguan 
City in Guangdong Province, the intermediate court of Wenshan Zhuang and 
Miao Autonomous Prefecture in Yunnan province. Through summary these 
empirical rule cases, had analysis that the start-up mode, types of cases and that 
of the empirical rule. And comparative analysis the investigation results of 
three provinces, had pointed out that the judicial application of the empirical 
rule cannot without the local folk customs and economic development, and 
should abide by the judicial rule. 
The fifth chapter specific analysis the dilemma of the empirical rule in 
judicial practice, on the one hand, is the inherent defects of the empirical rule; 
on the other hand, is the external form of the empirical rule are out of the 















change, the role of space in accordance with the governance mode had restrict 
the empirical rule, the subjective consciousness desalination the empirical 
rule’s status, contemporary Chinese judicial formalism had restrict the judicial 
application of the empirical rule. Types of misuse the empirical rule are avoid 
application and misuse the empirical rule which probability low .Then introduce 
the discretion of the judges and pointed out the importance of the empirical 
rules for the judicial application, and how to prevent the empirical rules may be 
abuse in judicial application.  
The last chapter had pointed out a clear way for the empirical rule and 
prospecting its use and functions in civil litigation in the future. Points out that 
the empirical rule is necessary to standardization, but there is no need to make a 
code for it, and the best standardization way is to establish the guiding cases of 
the empirical rule. The establishment of the case guidance system should be 
grasp the case selection criteria strictly, code case release, adhere to the rational 
use of the empirical rule. To prevent the abuse of the empirical rule is can be 
through publicity of free evaluation, improve the judge comprehensive quality, 
prohibit analogy, and strengthen filing case and other ways to improve the 
judicial application the empirical rule. 
The judicial application of empirical rules can ease the conflict between 
the current statute law and custom. Through deeply study, we can found that the 
empirical rule is mainly reflected the traditional system of rules which based on 
the agricultural economy, is an embodiment of the main living habits of the 
traditional agricultural economy. But the national law is based on the market 
economy; this essence is a collision between the interests of market economy 
and the interests of the agricultural economic. At present, the economic basis 
that Chinese legal situation were based is so subtle, had shown the national 
law’s stiffness and the civil custom law’s feeble to us, in fact, is the friction 
between the rule systems demands of two kind of law relationships. So, the 
empirical rule can promoting the understanding and implementation of the 














judicial application should receive due attention and support.  
In addition, the empirical rule as a lubricant for the national law use in the 
judicial operations, had an advantage is that can prompting more easily 
understand many rules, also had its risk that maybe abuse by some judges easily. 
At present, an aspect of the Chinese justice situation is the judges' discretion is 
very wildly, another aspect is the restriction of the discretion were through 
public supervision, didn’t have a regulator stably. Therefore, it is necessary to 
comb experience for judicial application of law standardized, in order to 
prevent abuse of the empirical rule. At the same time, we should understand the 
judicial power from the reality and perspective view, provides adequately 
empirical rule for judicial democracy required. Needless to say, the empirical 
rule can be a lever which promote social progress and institutional change by a 
few people, if applicate correctly, it can providing the basic legal trust, stably 
and mature social democracy for people. 
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